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Government Code Sections 11346.1 and
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This regulatory action is a deemed emergency pursuant to Water Code section 8709. It
establishes enforcement procedures for removal or modification of violating
encroachments (those that are unpermitted or are not maintained in accordance with a
permit) that may affect the Central Valley flood control system (primarily levees).

ORL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 1/9/2014 and will expire on 7/9!2014.
The Certificate of Compliance for this action is due no later than 7/8/2014.

Date: 1 /9!2014
Dior C. Shaw
Seni r Counsel

For: DEBRA M. CORNEZ
Director

Original: Jay Punia
Copy: Curt Taros



STA7EpFCAUF4RNIA•~OfPIC@OPAOMINISTRATIVE~AW~~ ~_ ~-.~~-: _..-- - ~ - -' FO(USP by~S ~aY~~(f( v~ ~t2~ ait~}~,~„ L}

(~IOTIGE PUBLICATION(REGULATItJNSSUBM15510~1 
tree instructions on _ _

reverse) , , . __ _ ~ ~ _ ~~~ '~ i) ~

STD.400 tREV.07-087 ~f p,~

OAl FILE NOTICE FILE NUMBER REGULA70RY ACTION NUMBER EMERGENCY NUMBER ~} ~~y 1§ ~ ~L «. ~' ~«y ~i*,

NUMBERS Z_ '~~j~~"'V{ U~L""'UG. f•w i ~

For use by Office of Administrative Law (OAl) only - ~~

NQTICE REGULATIONS

AGENCY WITN HULEMAHIN6AUTHORITY A EN Y 4E NUMBER ~V any)

Central Valley Flood Protection Board

A. PUBI.t[ATIC?N OF NOTICE (Complete far publication in Notice Register)

7. SUBIECT OP NOtK@ TI7lE(S) FIRST SE I NAPFECTED 2. E UE T T

3. NOTICE TYPE 4. AG£NCY.CONTACT PER50N TELEPHONE NUMB@R F ptlona
Notice re Proposed
Regulatory Action ❑Other

OAL USE A~ Q P~U ~ NO?iCERFGtSTER NtiM@ER F1 ICAT JA DA I£

~N~Y L1 
aPPro.edas r~ AfPrevedas ~ ~snppmved!

7 ±ubmitted ~ Motlifed Withdrawn

B. SUBMISSION QF REGULA7(C?NS (Complete when submitting regulatiansj

18. SUBJE4T QP REGULATION{5} lb. ALI PREVIOUS AELATED OAL REGULATORYAQION VUh18ERi S)

Title 23 Waters, Division 1, Central Valley Flood Protection Baard
2. SPECIfYGAUFORNfq GQOEQF AEGUlAT10N5 TIttE{5) ANDSEC170N(S) (Including title 26, Ntozics rehted)

SEC3'IONtS) AFFECTED
ti.ist all section

,[ Q
~ ~t.~l]~ittilLG~ ~i S~, 

p
A9C ~~~gy~

numbers?
individually. Attach

; ,j t
"^ "

it A~
~ ~

additional sheet if needed.)
Tg1El5) REPEAL

Title 23 Division 7

3. TYPE OFFN.ING

Regular Rulemaking (Gov.
Code §t 13461

~ Certificate of CampNance; The agency officer named
~Emergency Readopt {Gov. Chan es WiEhout Re uIa#or9 9 Y

❑Effectbelow cert{fles that this agency complied w[th the
provisions of Gov.£ode§§71346.2.11347.3 either

Code, 411346.1(M}) (Cal, Code Begs, title

o Resubmittalofdisapprovedor
withdrawn nonemer9ency
Ellin Gax Cede §4113493,

before the emergency regulation was adopted or
~ File &Print

~ §~~~~

~ Print poly9 { within the time period required by statute.
11349.4)

Emergency {Gov. Code,
§t 1346.7{b))

~ Resubmfttai of disapproved or withdrawn ~
emergency filing {~v. Code, §71346.1)

Other {Specify)

d. ALLHEGINNiNGANDENDING6ATE5OFAVAiIABILITYDPMODIfIEOREGULATIONSANp10RMATERiAIADDEDTO7HERUIEMAKiNGFIlE(Cal, CodeRegs..tiHei,§44 andUpv,Code §t13A7.1)

5. EFFECTNE GATE OF CHANGES (Gov.Code,§§11343A,17346.1(d}; Cal. Code Reps, title 1, 4100) ~ ~ ~, ¢7~

Effective 30th day 0her Effective an Filing with ❑ 5100 Changes Without Effettive

filing with5ecretaryofState ~ Secretary ofStace. (~ He9ulatory£ffe~t ,_._, otheri5paclfy) ~ 3C~i,~f~~v~

6. CHECKIPTHESEREGUTATIpNSRE4UIREMOTICETO,ORAEVIEW,CONSULTATid , P OYALORCONCURRENCEBY,ANOTHEAAGENCYORENT(fY

❑ Department of Finance (Form STD. 399) i5AM 4$66Q) ~ Fair political Practices Commission ❑ State Fire Marshal

Clther 45peciy)

CurtTaras, PE, MSCE

s.
1 certify that the attached cagy of th e regulatian(s} is a true and correct copy of the regulationts) identified on this form,
that the information specified an this form is #rue and correct, and tha# 1 am the head of the agency taking this action, or a
designee of the head of the agency, and am au#horized to make this certification.

1-916-574-0684 11-916-574-0682 ~ curt.taras@water.ca.gov

SIGNATURE OE AGENCY HEAD ~R DESIGNEE ,,.... ° ~ ~ DA
r _, ,~

~~r ~~,.l~ to .y 
f.r°-- f~

TYPED NAME AND Tt7LE OF SIGNATORY

Jay S. Punia, Executive Officer, Central Valley Flood Protection Board



att~~nea ust
Form 400

Emergency Number 2014-0102-02E
Central Valley Flood Protection Board

Adopt 13.2, 21, 22, 23, 24, 25, 27, 29
Amend 13, 13.1, 13.2 (renumbered to 13.3}, 20, 21 (renumbered to 26), 26 (renumbered to
28), 28 (renumbered to 30}
Repea123,24,25,27



STATE OF CALIFORNIt~
CENTRAL VAI,I.EY FLOOD PROTECTIOI~T BOARID

3310 EL CAMINO AVEN~TE, RNd. 151 {.TOC)
SACRAMENTO, CA 95~~1

Proposed ~'ext of Regulat~o~s
In Title 23, California Code of Regulations, $~ivisi~n ~ .Article 3,
Adopt Section 13.2, Amend 13,13.1,13.2 {renuanbet~ed to 13.3)

CAI,IFO~TIA CODE OF RE,G~.TT~.ATIONS
BAItCLAY'S OFFICIAL ~ALIFURNIA C€~D~ Off' I2E~~1LA"~"IONS

Title 23. Waters
Division 1. Central Valley Flood Protection Btrard
Chapter 1. Organization, Powers ati~ Staridard~

Article 3. Application Proce€l~es

§ 13. Evidentiary Hearings.

(a) Except where approval of permits has been delegated to the Executive Officer ~ursu~nt to
section 5, an evidentiary hearing shall be held for any matter that requires the issuance o~ a
permit.

(b) The requirement for an evidentiary hearing may be satisfied for permit applications by
placing the matter an the board's consent calendar in accordance with Section 13 3.

(c) Evidentiary .hearings shall be conducted pursuant to the procedures in Section.13.1.

{d) The applicant and other parties may request in writing that the board provide a ropy of ariy
document, not exempt from disclosure under the Public Records Act, beginning at Government
Code section 6251, that is relevant to any proceeding. The board may charge a reasonable fee for
each copy.

(e) The board may hold a hearing or a partial hearing at any place within the state on its own
initiative or on the request of the applicant. All hearings must be open to the public.

' c -The board may require the applicant to pay all
overtime pay expenses incurred for any hearing not located in the County of Sacramento, if the
hearing is moved from Sacramento at the request of the applicant.

•.,. - ,
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(~ Written notice of the hearing shall be provided to the applicant at least ten {10) calendar
days prior to the date of the hearing. The notice shall include the following:

(1) The name and number assigned to the application, if any;
(2) A description of the application and its proposed location;
(3) The date, time, and place at which the hearing will. be held;
(4) A statement that the hearing will be governed by this Article, and that a copy of the
governing procedures will be provided to the applicant upon request;
(5) A statement that Chapter 5 of the Administrative procedure Acf (commencing with
section 11500) shall not apply to the proceeding; and
(6) A statement that if the applicant or any of the applicant's witnesses coo nat proficiently
speak or understand English, the applicant may request language assistance by contacting
the board and making such request within a reasonable amount of time prior to tie
hearing to allow appropriate arrangements to be made. The 'resident -~ - ~1- ~
~., ~t~ may direct the applicant to pay for the cost of tYie interpreter based upi~n
an equitable consideration of all the circumstances of each case, such as the ability of the
party in need of the interpreter to pay.

(,) Applicants shall be notified of the staff recommendations on the application at least seven
(7) calendar days prior to the hearing, unless this period is waived by the applicant. Adjacent
landowners shall also be notified of staff recommendations ~t least seven (7) ~aleridar dais prior
to the hearing if they have responded in writing to the notice sent pursuant to section 9(b) of this
article. Protestants shall be notified of the staff recommendations at least seven (7) calendar days.
prior to the hearing.

(~-h) Notice to an applicant's representative as designated on the completed permit application
form shall constitute notice to the applicant.

(}z) The board President e•-~~~- ~-`~~ ~~~~T~~ ~~~~~~r may implement additional administrative
procedures for the conduct of hearings and related proceedings.'

(~~) For purposes of this section, minor alterations pursuant to section 6(e) and minor
amendments to a previously issued permit shall not require an evidentiary hearing.

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Sections 6253, 11125 and 11425.10, Government Code; and Sections 8710, 8730.2,
$731, 8732, 8732.5, 8734 and 8735, Water Code.

§ 13.1. Conduct and Order of Evidentiary Hearing Proceeding.

(a) It is the purpose of this section to incorporate and implement the informal hearing procedures
and Administrative Adjudication Bill of Rights in Chapter. 4.5 of the Administrative Procedure
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Act (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code
to the extent consistent with the Water Code, which require notice and an opportunity to be
heard, including the opportunity to present and rebut evidence. Chapter 5 of the Administrative
Procedure Act (commencing with section 11500) does not apply to evidentiary hearings before
the board or an appointed hearing officer.

(b) Evidentiary hearings shall be conducted in a manner deemed most suitable to ensure
fundamental fairness to all parties concerned, and with a view :toward securing all relevant
information and material necessary to render a decision without unnecessary delay.

(c) Evidentiary hearings shall be held in open session. Unless the President {
w':`~ _directs otherwise, the hearing shall proceed in the following order:

(1) The Executive Officer or hislher designee shall make a presentation to the board
describing the application and summarizing the staff recommendation, including, for
example, the proposed findings and written correspondence received pritir to the Hearing.

(2) The public testimony portion of the public hearing sha11 proceed iii the fallowing
order:

(A) Persons or their representatives desiring to state their views on the application shall
have the opportunity to do so as follows:

(i) The applicant;
(ii) Other persons supporting the application;
(iii) Persons opposing the application;
(iv) Other persons.

(B) The President , -~ -may allow rebuttal testimony by the
applicant.

(C) The Executive Officer or his/her designee may respond to and. comment, as
appropriate, on the testimony presented by any previous speaker.

(3) The President ~_ __ .= _ ~ ns~~°~i~~~ ̂ ~`~{~~~- may clo e the public testimony portion of
the hearing when a reasonable opportunity to present a~l questions and points of view has
been allowed.

(4) Board members ~ may ask questions at any time
following any person's presentation.

(5) At the conclusion of the public testimony portion of the public hearing, the Executive
Officer or his/her designee may propose to change the staff recommendation or the board
may propose to add, delete, or modify the conditions contained in the staff
recommendation. The applicant and the Executive Officer ar his/her designee shall have
an opportunity to comment on any proposed change.
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(6) The board shall vote on a permit application in accordance with Water Code section
8560. In the case of an appointed hearing officer, the hearing officer shall act on tie
application.

(d) The hearing need not be conducted according to technical rules relating to evidence end
witnesses. Any relevant evidence shall be considered if it is the, sort of evidefice on which
responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the
existence of any common law or statutory rule which might make improper the admission of
such evidence over objection in civil actions. The President; ~ " "'" -may
take official notice of such facts as maybe judicially noticed by the courts of this state. Unduly
repetitious or irrelevant evidence shall be excluded upon order by the President: ur appointed
hearing officer.

(e) The President er- ~e~~' ~ ': ~~~~~ may establish reasonably time limits for
presentations. The time limits shall be made known to all speakers prior to any hearing. T'~e
President or appointed hearing officer may require individuals to consolidate their ~ommehts to
avoid repetition.

(fj In order for audio, visual, or audio-visual materials to be co~~sidered by the board, they must
be submitted to staff in the course of review of the application or shown in full at t~~ pu~slic
hearing. The presentation of these materials shall occur within the time limit allocated to
speakers.

(g) The applicant must submit all materials presented at the hearing to the Executive Officer or
hislher designee for inclusion in the record of the proceeding 'Any speaker who e~ibits rriodels
or other large-sized materials as part of his ar her presentation may satisfy this requirement by:

{1) submitting accurate reproductions or photographs of the models or other large
materials and

(2) agreeing in writing to make such materials available. to the board if necessary. for any
administrative or judicial proceeding. If written materials are submitted, the applicant
shall bring a sufficient number of copies of all such materials to the heaf~ing to allow
members of the public. to review the materials. prior to t~e .board's o~ hearing officer's
decision.

(h) All decisions of the board relating to permit applications shall be accompanied by written
conclusions setting forth the factual and legal basis of the decision baseY~ upon the recorri. The
written conclusions shall include all elements identified in Water Code section 8610.5(c)(1)-(4).

(Z) For purposes of this section, a resolution adopted by the board at the hearing shall be
deemed to satisfy the requirement for written conclusions, including any modifications
made to the resolution at the hearing.
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(2) In addition, unless otherwise specified at the time, o~the vote, an action taken
consistent with the staff recommendation shall be deemed to have been taken on the basis
of, and to have adopted, the reasons, findings and conclusions set forth. in,the staff report,
including any modifications made to the staff report at the hearing.

(i) If the board action is substantially different than that recommended in the staff report and/or
the resolution, the board may direct staff to return at a subsequent board ineeting.with a revised
resolution and/or proposed revised written conclusions that reflect the fiction of tie board.
Revised written conclusions may be placed on the consent calendar and do riot re-open the
hearing. ~'ublic comment is restricted to whether the revised written conclusionsreflect the
action of the board. Any proposed written conclusions shall only be effective if concurred in by
at least four members of the board. Board members who were'not preseait for the original vote
may only vote on the revised written conclusions if they have familiarized theri~selves with the
record of proceedings. If the board does not accept the revised resolitiot~ or proposed revised
written conclusions. submitted by the Executive Officer, the k card can either make such changes
as it determines are appropriate and adopt the findings at that meeting or direct the. Executive
Officer to pxepare further proposed written conclusions and submit them to the board at tf~e next
meeting. The board's decision is deemed final at the time of the initial vote on the application,
not the time that the revised written conclusions are adopted.

(j) If the applicant requests language assistance prior to the hearing, t11e board "shall provide
language assistance in accordance with Article 8 (commencing with Section 11435.05) of the
Administrative Procedure Act. The President { ~ -may direct the
applicant to pay for the cost of the interpreter. The determination whether to direct payrrient sha11
be based upon an equitable consideration of all the circumstances in each- ease, such as the ability
of the applicant in need of the interpreter to pay. If the request for an interpreter is not made
within a reasonable amount of time prior to the hearing to allow appropi`ate,arrangements to be
made, the hearing maybe continued to a subsequent rrieeting and the applicant shall be deemed
to have consented to such continuance.

(k) The board may vote to continue all or part of the hearing to a subsequent meeting. Notice of
the subsequent hearing shall be distributed in accordance with Section 13 of these regulations. A
continuance of part of a hearing does not reopen the entire hearing.

Nate: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Section 11425.10, Government Code; and Section 8&10.5, Water Code.

,( „The boarc~_~'resident may d~si~nat~ a hearing officer r~r board cc~m~ittee to conduct
evider7tiary 1~T;r~i~srys.

~~} The provisions re~ardln~ evldentiary h~arin~s provided for i~a sections I3 anc! 1.3.1 of the
re u~lations sh~~'1 ~~n~y to hearings be~'are a~n a ~o~nt~d he~rin~ officer crr cozn~nittep _ :~e,~~t that
the term "baara` or "t~t~ard President" or "Preszdent" sha11 ref~~ to the "hearing officer or
committee."
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~~~A~ the conclusion of a hearing by a designated hearing officer ar c_~mr~li t~~e~ the hearing
officer or committee sha11 drift ~rc~posed ~ndin~s and decision.

(1}The t~rot~osed findings and decision alan~with any evidence admi€ted at the h~arin~,
sha11 be transmitted. to the beard as soon as reasonably_ ossible fc~llowln~ the hearing.
The board may only canszder the ~ro~aosed ~ndi ~isd deci~ron Qn consent if there is no
objection.

{2~ ~'he decision on the ina~ter sha11 not become final until the board approves or rejects
~he.hearin~of~cer or cort~mittee's tiro os~d fcndings at~c~ d~~isaan. The beard's review of
the hearing af~cer or committee's prot~osed ~ndin~s and d~czsian does not r~-c~~en the
hearing and no new evidence sha11 be submitted unless allowed b the board President.

Note: t~.utharifv cited: ~ectic~n 8571, Water bode; and ~ec~ion 114(}4.20 G~vprr~€~~ent bode.
Reference: Section 11425. ~ 0 Government bode• end Sectians X610.5 8732 Water ~od~

I § 13.3. Consent Calendar.
(a) Unless otherwise provided in this Article, the procedures set forth in Article 3 of these

regulations pertaining to permit applications, including staff reports, staff recommendations,
resolutions, and voting, shall apply to the consent calendar procedure.

(b) Any matter for which there are no speakers in opposition; including permit matters may be
placed on the board's consent calendar in accordance with Section 13. 3, unless one of t$e
following occurs to remove the item from the consent calendar:

(1) Upon request by the applicant, any member of the public; or any board memb;~r;

(2) When any interested party files a written protest. conforming to the requiremehts of
section 12 and requests a hearing;

(3) When approval requires a variance to the board's standards;

(4) Upon the. board's own motion.

(c) All items included in the consent calendar shall be considered by the. board in one action.
Public testimony shall be deemed waived. if the item is not removed from the consent calendar
and the consent calendar is approved, any recommended conditions contained in the .staff report
and resolution, if one. is prepared, shall be deemed approved by the board.

(d) Consent calendar items shall only be voted on if the board accepts the staff recommendation
as stated in the staff report with no substantial changes. Otherwise, the item must either be
removed from the consent calendar for discussion and action at the same .meeting or continued to
a subsequent board meeting.
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(e) If an item is removed from the consent calendar pursuant to (b) above, then the public shall
have the right to present testimony and evidence in accordance with Section 13.1 of these
regulations.

Note: Authority cited: Section 8571, Water Code; and Sectiop 1140Q.20, Government Code.
Reference: Section 11425.10, Government Code; and Section 8610.5, Water Code.
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STATE OF Cl~I.IFORNIA

CENTRAL GALLEY FLOOD PRO'T'ECTION I~OAR]D

3310. EL CAMINO AVEN~TE, R10~.:151(J~JC)

SACRAMENTO, CA 95821

Proposed Text of Regulations

In Title 23, California Code of Regulations, Division 1; Ai~icl~ ~

Adopt Sections 21, 22, 23, 24, 2S, 27, 29

Amend Sections 20, 21 (renumbered to 26), 26 (renuanb~red to 28)

Repeal Sections 23, 24, 25~ 7

CALIFORNIA CODE OF REGIT~,ATI~1~1~

BARCLAY'S OFFICIAL ~ALIF't3RNIA C~~~ OF' REGULr~'~I~1NS

Title 23. Waters

Division L Central Valley Flood Protec~ias~ Board};
Chap"ter 1. Organization, Powers and S~a~cl~rds

Article 4. Enforcement Actions

§ 20. Purpose and Authority.

~~ (a) The board has the authority ` ~ :--~~-g-~~ `~ ~-to requi~~e permits and
enforce standards for the erection, maintenance, and operation u~' levees, channels, ~tnd other
flood control works within its jurisdiction, including, but not .limited to, standard ~ for
encroachments, construction, vegetation, and erasion control measures. ; w 6

-~ - e

~~ ,:

~b~ _ .~

r ~ ' i:l ~~lE' t'~/~ ; :+ C~'~ it ~. ~ ' ~tlt' ~ C r f 9 i ~ ' , '`~+oT' ~CICiC', t~IC' ~SC)£~TC~' S

r~~ula ~_i ~ ~ ~~~s ~~(<~~~~c~ thereto an~~ ~~rmi~ issued by the :~ba~rd, a~r t' e. case cif facilities of the
~t<Etc Plan of F~~c~d Control, apt~licable f~der~l law or re u~, ~~tio ~~ ~~:~e the board has ~i~ ed
assurances with the U.S. Arn~v ~ar~s ofE~ine~rs that it wi1~ con~~z: y with such law ar
~~ ulatians, the board has the adrnin~stratiive authc~~it~ to ~~«~ notices of violation cease and
desist orders and. e~forcernent orders that order wit~~ul~' ~ ,~itatic~nz the follawin~:

(1) ter,>¢;~~ ̂ ~` ~. ~ r Removal odi~catiQn car abaterr~ent cif a violation at the
V10~&LOT'S GOSt,

~2~ 
~' __ a~ ~. 

.0"~OY2~1C3Y1~

(3) i,~,~~~ .~~,~Administrative ~~n~1ti~ ~;

8



(4) Permit revocation; or

~5~ ~-~,_ ~_ ..~ ~~,,_~. - -~ n.~~h~ - nnRecordation of an
enforcer~~:;, ~t order or en with. the cr~. v.:~x~: ;r°s office.

(e~ The board also has the authority ~o ecmmenee a civil lawsuit to, without limitation, abate a
nuisance or seek mandamus, an injunction, costs, attorn~'s fees, ~r~cl civil penalties.

a~nrot~riate state and federal levee it~sa~~kor. Failzare t~ a~rov~de ~cs~sies sh all not b~ ~rc~unds for
i~validatin~; any notice or ord~;r issued by the board.

Note: Authority cited: Section $571, Water Code. Reference: Sections $534, 8596; $598, 8608,

$615, ' ;` -- ~, 8700 ~ : J 1 8701.2 87fl 1.4 8702, 8704, 87t~4.1 X704.2 8'iO4.4 8706.5 ar~d

8'707, ~ 710, ,-~ ~ -~, . -" ~ - -and 8719 Water Code.

21, o~d~z~t ~bi~ct t~ ~r°~~ et

al An enforcement action may be preceded b~ an inv~sti~ation ~ hat r~av inclu e> but is not
1~mi~ed tc~, document ~revie~v. site v~isifs, interviews. and ~uF?~zs t ~~=~in~~~ttc~ det~rrnine if
vio2a~ions exist within ~he;~risdic~ian o~the baar~, The ~n~~~st ~_~~tic3~ may be ~anducted by (i~
board stiff, or (iil a local maintaining ~~uhl°~~e au~ho~ity ~ b~~n delegated by the board to
issue notices of violation, or (iiil the det~artmellt ti~ ~xere authari~,' I~as been de~e~ated by the beard
tc~ issue notices of violation.

{b) ~ctiar~s that may be subiect to ~nvestr~ation and enforcem~r~t i~cluc~e, bud are not 1i~nit~d tc~:

I T ,~F:~~~~}l~iE~,g or th~e~~~ ~~~~ ~ to undertake and; ~ ~ ~~~~it~, ~ ~t _~~ay encraa~h on 1~~~e~,
ch~~uleis, ar other flood con~ro~ works ~nde~ ~h ~~ E_-~ r~t~°s ~f~he board;

~2) C~wnin~undertakin~ or maint~inin~ any work in violation of ar inconsistent with any
condition of any ~erm~t ~reviously issued by or subject to the jurisdiction of the board;
car

{3} A~ violation of env re uc~ irement in Fart 4 of 1~3ivisiar~ 5 of the Water bode, including
but not 12ited ta:

•
~• • .~,

Uzi) ~wnin~ ~x~~dertakin~maint~ii~in~ an~wc~rk in vic~t~tion of Title 23, Division 1
of tie C`<+'r ~ c~ ~a bode of I~.e ulatians; or

D



iii ~9wnin u~dertakiti or maintainin an warm that ~s inconsistent vaith a licabl~
federal law or regulations where the bflard has signed assurances with the U.S. ~rirt~
~ar~as of Engineers ghat it wi11 cambly with such law or relations.

e ! ~ : ~ ~ ••

.. ~

{~} ~ub~ect to subsection (c~, at any point during the enforcement process, the board or the
executive officer may n~~otiate a ~ro~osed rescslntion with the ersc~n ar entity responsible for
the violation.

'~`he board or executive t~fflcer may eater into an a re~inen` tol~'s~~ ~~'~.~licable stat~t~ of
~~nitations, as s,~eci~ed ~n tl~e Code of civil Procedure, ~a~ndir~~ cc~~-€clusion of ~e~c~tiatlans.

~c~t~nce the board has taken action ors a cease and desist order, aril s~ttlein~nt of the underlying
v~iolat~on -sha11 require board approval ~ ~_ ; be placid on the_ uoa F c~ ° ~_, ar~s~nt cai~ndar pursuant to
S~~t~on 13.3 ofthese regulations for app oval by the boar.

Nate. Authority cited: Section 8571, Water bode. F~ef~ren~e: ectiozis X534; 8596, 8598, and
8700, mater Code.

(a The board a~ele~ate tca tl~e d~~ ~~t~~~ ,~t ar to a lacal a,~ency that oaerates at~d maintains

a e~ ncY,

(b} The delegation off' enforcement authority stlall be inad~ ire wratin~ in a delegation letter
signed by the execut7ve officer.

tc} The dele~atian sha2i be deemed eft~,ctive only ut~on r'~~_1~ ca1 ~ ~encv's or the de~art~ent's
aec~~tance Qf the dele~on, evinced by its sr nat~a~re any ~ eta ~-~~ of the delegation letter to the
~xeeut~ve ~}ffic~r.

~An~d~1~~,,at"an pursuant to this sectie~n ~na~be revoked by the 1~oaru at a ~r~xh'~c }~~~ ~ `~~~_or
r~lin wished by the department ter 1c~cal a~ncv with ten {10~ days ~ ~-r~ r_~~ notice. — — -

Dote: Autharity cited. ~ec~ian 857I, mater bode. IZe~eren~e: Sectic~r~s 8534. $5~8, X700, and

X701 eater Cade.
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2. ~a~ A.~a~°€~v~~ ~ ~~~ z~ sit ~°cl~~°s

~a} Any Cease and Desist Order issued by the Executive C~~~cer shall ~rovid.~ a date tlln~ and
1c~cation of a public meeting cif the board at which time the ~ers~n or u~ blic a~encv sub'e~ ct tc~
the order may ap,~ear to contest the order.

~b~ If t ~ person or public a~e~ subject to the order fads to appear at the noticed ublic
eet~n~, the board may a~~srave issuance of the cease and desist order on its consent calendar

pursuant to Sectian 13.3 of'thes~ re u~lati4ns.

(c~ The beard's consideration of issuance of ~ cease and desist girder is not an evidentiary
he~rin~ and the t~ravisions o~these regulations that a~t~I~to evi~~n~iar~heari~s~;s, sections 13 at~d
13.1 do net apply to the bard"s consideration of cease and ~~ = ~ c~r~ers. "I'he board ma~thin
its discretion, but is not req~zired tcs,,,yconsider an~new evide,~~;ti ,~esera~e a~ the meeting b4 the
r~ondent.

Nate: Autharity cited: section X571, Wader Code. I~eferen~e: Sections X59$, X700. and 87 1.2
Mater Code.

25 E~f~r~~ra~~tat ~rd~ ~-~~a, ~~ac~da~res.

Enfc~rc~ment €order hearir~t~~.C~~`1~ he conducted pursuant to the evidentiary hear~n~ ~rc~c~dures
described in subset c ions (e~f~ and (i) cif` section 13, section 13.1 and 13.2 of these regulations
with the following char~~es:

l.,il t ~1Cs ~~"~t ~~'E~cl"ir» ~j~'tr`l~~ ~?E: T'O~E~'~I'C'C~ ~Q tlS ~~1~';`Yn^l~~i ~~C.'13~~'s

fib) The "apt.>.licatic~n" sha11 be referred to as the "er;"_~rcemer t action";

fc~Exc~pt as prc~ r~'~~ i in s~,ibsection~d , on r`nal not-c~~ o~= the hearin~sl~a11 be served on
~h~ rest~ond~nt b~, certified ina~1 or hand de~iver~2`?~ _~ t~~irt~ t30~ calendar days t~rit~r
to the hearing.

~) ~n pertain situations, the E~~cutive Officer may cle~ermine ghat the public interest
Tz~CeSSi~~t~S ~ S~It3T1P1' C2nfi~'e ~fPr2of~ SLlC~I ~S ~ftit TIOt ~i1Til~E~C~ t0. S1t~.latlt3T3s W~1PTe t~Ie

thirty~day lotice wou'c ~~r~c~ ~~~rrc _n~~17(ic. health a~~~ welfare. In these sittx~t~ons, less
notice may be provided, t~u~ ~~~~ifl casF~s the ori~ina1 ~~totic~ of a~ enfor~Af, c~~ 1~~arin
must be t~rc~vided a minimum often. {10~ calendar dais ~ric~r to the heari~~

fie) The natic~ shall cant~in the information required by section ~ ~ describe the
yio~ation, identify any statutes car re ulatian s} the res r~and~nt is al~e~ed to have



violated; and include a proposed enforcern~nt order, ~uhi~h sha11 set forth the ainaunt

of rased administrative t~enalties.

(f} ~~ staff retort the board intends to consider at the enfot°celnent order hearing sha11

be pravided to the respondent with the notice of the hearing.

(~} The respondent may submit a written statement of defense to the Executive Officer at

feast fifteen ~1Spa,~ ~~~;_~.~ dates ~t~~or to the hearing_ If abbreviated notice is provided

pursuant to sczbsection {d the res ondent, r~~ay subn~lt a written statement to the

executive C)fficer at least three {3) days prior to the hearing.

member. A hear~z~~ r~~v also be held by a committee o~ the board ~~inted by the

baard President. 1~earin~s held b~,a he~rin~of~cer or ~ ear ~~~~,i~tee of the board shad

follow the hearing officer procedures in se~~ion 13.2:

~,i If'the hearin is held (~efare a hearin~offrcer or cc_, ~ttee afthe board, the hearing

officer or eornmittee sl~a~l~ ~repa~e the ~ro~osed fig -c~ ~.~ris aria decision required by

section ~13.Z~c within thirty 30~ calendar days c~~'tc~e conclusion of the h~arin~~`he

res~c~ndent sha11 be i~rovided with a cop~fth~ proposed ~ndin~;s and decision at least

ten (10) calendar days prtcr to tl~e board's consideration of the ro used decision.

(i} The written conc~usio~s rect~ired by section l 3.1(h~ rte~d not include a discussion. t~f

the elements identified in Water Cade section ~610.5(e}(l}-(41.

(k} dross-examination shall not be allowed unless de~r~~d appropriate by the board2

ap~ain~~d ~r~ ~~~ n~officer, ar committee of the board:

X11 ~JVh~r~ the borr-d has acted as fh~ hearing body, the board m~~~n~ofthe following

to com~I~w~th the requirement in section 13.I~h) ghat the board adapt written findings

~f its decision.;

(i) I~~nmedi~tely adopt all or ~rart of the staff report or enforcement order, or

iii) Amend the staff retort or enforc~e7~~c:~~t order, as ='~ r~~~ ~ ; ~s~~m~r=~t~ for

i~nmed,i~te adc~ption~or

iir Direct ~ 1~c~ard member aloe with board le al counsel and rode end~nt su art

staff, to draft proposed end nos and decision for adrpt}on by the beard a~ a

subsectuent rne~~in~pursuaz~~ tc~ section 13.1(~~ < < ~~~~,~andent sha~1 be provid~c~

with a eo~v of the ~ro~~s~d revised enforce~~~:fi~ t ~;~~d~:~ at least ten {~0 calendar

days taric~r to the board's consideraticr~~ afthe _,z•c~~,ased ~ndin~s ar~d dee~sian. Thy

board's consi~er~tion of a i~roposec~ cnfar~E ,~~~~~ odder at a s~bsegt~ent me~tin~

does not re-~apen the hearing and no :yew eviderEs:e v~ri~1 b~ ~e~nit~ted unless allowed

12



bathe board President. However, alI ~a~ties sha11 be liven an o~partunity to

present ar u~ment r~Iated tc~ the imposed artier.

Note: ~luthori~ citied: Section X571, Water ~oc~eq and. Section 11400.20, Government Code.

Reference• sections 6253 11125, and 11425.10 government Code• and. Sectians 8560 8598

1i i •

§ ~ "_ Y. Maintenance Activities.

_(a) In the performance of maintenance activities as defined in section 4(~~), the department,

local maintaining agency,. or designated representatives of the board may remove unpermitted

abandoned property that interferes with maintenance or inspe~tior~s after notification by the.

Executive Officer as described in subsection (b).

(b) Prior to any removal allowed under (a), the Executive Officer shall. notify the landowner or

owner of the unpermitted abandoned property by one of the fmllowing methods: in person, .

phone, e-mail, or U.S. mail. If the landowner or owner of the abandoned pro~erty cannot lie

located after reasonable efforts, a notice may be posted on the property for a minimum of five (5)

calendar days prior to removal. The posted notice shall be cleaf~ly visible, sha11 p rovide a board

contact name, phone number, e-mail address, and mailing address, end shall state ghat the owner

may contact the board to object to such removal. The notice sfiall also state the date n ar

after which removal will occur if no objection is made.

(c) If a timely objection is made, no removal shall take place until the Executive officer has

provided the objector a reasonable opportunity to present reasons why the items should not be

removed. The Executive Officer shall provide a written decision, which tray be reviewed by the

board pursuant to section 110.

(d) For purposes of this section, "abandoned property" shall mean any structure;. material, or

object that appears to a reasonable person to have been discat~ded, cast aside, dumped, neglected,

unusable, dila~itlated, or ~ermanen~lv vacated ~~, ̂ ~~: ]Examp~~s of

abandoned property may include, but are not limited to, the ~ullowing refuse, vegetation,

pipelines, or structures such as stairs, fences, or boat docks that have fallen into a state of

disrepair.

(e) Nothing in this section is intended to remove any authority. already 'vested in tie department

or any local maintaining entity in the performance of maintenance activities.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8361., 8370,. 8534, `~ ̀ ,

8598, ; ~ _ ~ -8615, : E~ rt ~ ~ y ~ ~, ~ ~' . " _ .-~". 4700, and 87(~4.~ Water

Code.

13
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27. ~~a~a~„~nc~ A,c~ac~r~>

~) Excet~t as set faith in this Section, the summary ab~;_~, dent c~~' ~~«t k ~enci~s is ~~ot sub~eet tc~

the enforcement ~racedur~s set fo~~th ire this Article.

(b~ In addition to the emer~encv aut~ority in Section 17, the departri~ent> board, executive

Officer and local ~naintaini~a~ a~enc~es n~av tale Amer ~ncv actzan to ~re~ent a~*_imr~ ~rnPnt

f~~~t~re of a levee, channel, flaodwav, stre~~ ~~ ~~~k or flood control features ar otih~ ~ri~~~r~enev
a~tic~n necessary to protect the public ~v~lfare.

~c) If the exercise cif this authority includes the removal, madifica~ion or ~r~ ~~ ~~~~~1~ cif an

encroachment on a flood. s stein im rvve~nent, facilit or acti~it maintained. b a ersc~n car a

ublic a Inc the arson o~ ub1~c. a enc a to nest a h~ar~n ~fc~re the board within 30

days after the remoual. modification, or abatement has ca rnenc~d.

~d~__The entity that carries out the emergency action may also request a hear~n_g_before the board .

wit'iir7 30 days after the remaval, modificat~an, or abat~m~n~ has co anenced to s~~ ?. t1 e

re~lnl~ursement cif its abatement cysts from t ie person o,r ~~~lic a~enc mainta~inin~tf~e affected

encroachment ar activity.

~) If, ~~on haldin,g a hearing, the beard orders fhe t~a~m~nt cif abatement casts to the ~nt~ty that

his carried out the emer~enev action, that entity ma;~~~rsue and 1~a1 remedies available to it or

the k~oard rrlav use it1 s legal remedies tc~ recover the costs of abatement, includingposition of a

1r~n.

{fi Any hearin t~ursuant ~a this s~cti4n shall proceed in ac~ardance ~✓ith ~~ction 25 of this
a~-ti~1e.

14



~g Ar~y entity removing or modifvin rot~ert~ ursuant to this section shall attempt to ive any

landowners or owners of the ~,ro~ert~subieet to rnc~di~eation or r~ ~,<<«=,ra1 prior notice when

passible, and shall onl~tak~ such actions as are reasonably necessa~ Y tc~ abate t13e immediate

threat to u~1ic health. and safety.

(hl Ar~v actions taken ~u~s~ant to phis section shall be ~e~aar~ecl to the Executive ~f~c~r ar tie

board at the first reasonabl ay vai~a~?l~ c~~ort~in ~t~.~.

Nate: Authorit,~ cited; Section X571, mater Cody. Reference: Sf : ioiEs 8534 S5~$ 870$ and

8715, mater Code.
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§ 2~. Permit Revocation.

(a) A previously issued permit or approval may be revoked or modified for any of the following

reasons:

(1) The permit or approval was obtained by misrepresentation or fraud;

(2) The permit or approval was approved or issued in error;

(3} One or more of the conditions of the permit or approval have not been satisfied or

have been violated;

(4) One or more of the conditions of the permit or approval anticipate revocation if

.certain terms are met, and those terms have been met;

20



(5) The activity permitted by the permit or approval violates an applicable statute, law, or

regulation, including but not limited to federal law or regulations;

(6) The activity permitted by the permit or approval is detrimental t~:~ the public health,.

safety, or welfare or interferes with the successful execution, functioning or operation of

any flood control system feature;-e~

(7) The activity permitted by the permit or approval constitutes a public nuisance as

defined by statute or law; ors

(B~The,~ermit is for an e~lcroachm~nt that the board bras order~~1 to be removed or

rrlod~~ed b~~~~ err mares c ~,~ of the f"rndi~~s~_~n t~Tnt~r Cade ~ i!3'~a

_~' .' 
-

~ ~ ~ 
_ p

(~b) 'The board shall follow the hearing procedures in section 25 ,above, fob permit revocation

hearings, except that:°

The "enforcement Qrder" sl~~ll be referred to as the "revocation order."

(2~ The "~t~~li~atian" shall b r. ~"~f~re~~ to as tl~e ̀ `revaeat;~~n_a~t~c~n."

(~3~ In addition to the notice requirements of section 25 .the notice shall describe

any permit conditions) that are the subject of the revocation. hearing= and sit forth anv

rec~l~ fired findings, includ~r ~~ f'~ose required for ordering the rerno~ral or modecation of a

~~~E: ~ ~e~t~sly ~ermrtted encraa~~+~n~nt.

(~c) The remova4 of ~r~vious9v t~ermitt~d encra~chments shall nc~t be s~ab~ecct to

administrative or civil penalties.

(~ The board may hold a single hearing to consider ~?ermi~_revocatioi~- ~ ~ .

removal or modification of a~ermitted encroacl-~ment, and a~~rova~ of r;- ens"~rc~ i+ t

ardor.

Note: Authority cited: Section 8571, Water Code; and Section. 11404.20, Government Code.

Reference: Sections 6253, 11125, and 11425.10, Government Code; and Sections 8534, 856
0,

-8598, 8608, X700 8702 X704.4 and. ~~94~ -8710,

-Water Code.

-- -- b ~. _

~~;= E.
,.~,~ ~.
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9. I~ie ro~~~~s

(a) Before recc~rdin~a 1i~n, one board ar its desi n~_ee sh ~~_~_r~rovide nr~~ ce of tl~e lien to the

prow ~wne~ that includes the ̀ c~llowi~n~ znfc~rr^at~;~r:

1~ ~s~~ntificat~or~ of the bn ~~_~! ~.s the entry ~~ ~~;u~~; h~_i;<~I PthP ~i~n is to b~ imt~osedt

(2~~~~~ 1~oard's autharit~as desczibed in Water ~ou~. ~;w~,~i~n 8'74~4~a) for

,~cs~c~r~lation of the lien;

~3) a le~a1 descri Lion and assesscsr'~arcel r~u~~rber for the real ~rop~rt~ upon w~~ich

the lien is to be i op std,

X41 the amount Qf the lien,

(5) the name cif the pra„~ert~ t~wner of ~~cord, are

{~ the time and date of a hearing ~~'f~, -~ the board ~t . ~;c?~ tz e the owner may

a~apear to contest tie atnaunt of t l iu ie~~.

{I~~U~an reeordatior~ the lien shall conti~r_~a~ u:~t:i1 it is released or otherwise dischar end by

the board by reeordit~~ a notice of dis h< rye with. the county c1er~ ui~e~n ~avment cif the

this section.

~c~Any hearing held re and n~ recor~'~*~^~~ c~~t1~e ~i~~r s??~1~ co~np~ witi~ the evidentiary

hearingprovisions descried *~ ̀ ",~>~ re~ulatio~~s at s~bs€c~ions c~ — ~fZand (i~ of section

13 section 23.1 and 13.2 ~_~~ E~~~~. followin~l~al~~es:

1 The "a }3icant" shf~ 4 ~~~ inferred to as the res~c~nd~nt

2) The "ap~lic~tio~" sl~atl be referred. to ~s the "pro used lien"

3~ Notace ofthe hearing shall be provided 20 da~e~are tl~e hearings scheduled

to occur.
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4~~'he staff recom~nendat~Qn, if adopted Yn whole or in mart by the board, ma~serve

as the written conclusians required. by 13. ~~h~ and need not include a discussic~~

of the elements ide~nti~ed in ~Tater code 5~ctian 861Q.S{c~(l~~4).

Nate: Authority cited: ~ec~ion 8571, Water bode. Reference: ~534~ 8598, ~7Q1.4. 8704.2



STATE OF CALIFO~TI~s

CENTRAL VALLEY FLOOD P1tOTECTION ~OAKD

3310 EL CAMIN~ AVENUE, Rl~[o 151(JOC)

SACRAMEN'TQ, CA 95821

Proposed Text of Regulation

In Title 23, California Code of Regulations, Division 1 At°tic~e 4.1,

Amend Section B8 (renumbered to 30) to read as follows:

CALIFORNIA CODE OF REGiJLA'TIONS

BARCLAY'S OFFICIAL CALIFORNIA CODE dDF ~tE~ULATIC~NS

Title 23, Waters

Division 1. Central Valley Flood Pro~ee~ion hoard

Chapter L CArganizatian, Poevea~s and-Standards

Article 4.1 Reconsideratioh

§ 3~0. Reconsideration.

(a) No later than thirty (30) calendar days after adoption by the board of a decision or ord~~,

other than an enforcement order. any interested person affected by the decision or order may

petition the board for reconsideration of the. matter based on any of the following reasons:

(1) Irregularity in the proceeding, or any ruling, or abuse of discretion which pre~rented a fai
r

hearing;
(2) The decision or order is not supported by substantial evidence;

(3) There is relevant evidence, which could not have reasonably been produced previously; 
or

(4) Error in law.

(b) The. petition for reconsideration shall. be in writing and contain .the follov~ing: -

(1) Name and address of petitioner;

(2) The specific action of which petitioner requests reconsideration;

(3) The specific reason the action was inappropriate or improper;

(4) The specific action which the petitioner requests;

(5) A statement that copies of the petition and accompanying material have been sent to a
ll

interested parties.

(c) The board, in its sole discretion, may:

(1) Refuse to reconsider the decision or order

(2) Deny the petition upon finding that the decision or order. was proper;

(3) Set aside ar modify the decision or order; or

(4) Take other appropriate action.
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(d) Any order or decision subject to reconsideration remains in full force and effect during the
pendency of the petition for reconsideration.

del Ar~~~erson seeking iudicial review a~~`a permit issued by tie board must first seek
reconsideration. If tie permit is upheld or modified upon recc~ns~de~atron, it tnay then be subs
to ;ludic i a.l_review.

~~~ Enforcement orders are nat subject to reconsideration by the board, bit are subieet to judicial
review aursuant to Water Coda section 8579. ~~

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8598; 8608 and 8710 .
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